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IN THE DISTRICT COURT COF THE FOURTH JUDICIAL DISTRICT
FOR UTAH COUNTY, STATE OF UTAH. e

Cause #2888.

Provo Reservoir Company,
a Corporation,

Elaintiff

Amended Answer, Counter-claim
V8e and Cross-complaint of Provo
. City, a Muniecipal Corporation.

Provo City, a muniocipal
Corporation et al, )
Defendants.

he
Now oomes the defendant, Provo Oity a munioipal Corporation,

under the Lawa of the State of Utah and by leave of Court and stipula-
vion of Counsel First nad aud obtained, answers the compdaint of the
platntiff nerein a.d admits, denies, a.d avers as follows to-wit:

1. This defendant admits the allegations in plaintiffs complaint
contained ot paragraphs number 1 to 27 both inclusive.

2. Auswering paragraphs 28, 29, 29a,29b,R9c, and 294, this
defendant alleges thit it uas no knowledge or information sufficient to
rorm & belief as to the matters therein alleged, aud on that ground
denies the same.

3, Answering paragraph 29e, this defendant admits that plaint.ff
ohaims the right to the whole of the water therein mentioned and
referred to and the rigut to the use of the same fof irrigation purposes,
but denies eash and every other allegation in said paragraph 29e contained.

4. 'hat tnis defendant .as no knowledge, intformation, or beélief
suffioient to enable it vo answer auy Or oither of the allogotiona in

paragraphs numbered 30, 31, 32, 33,38, and 29 in plaintiffa complaint

contained aud therefore tnis degendaut denies each and every allegation

of the same.
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5. Auswering varagraph 34 this defendant admits that plaintiff
claims the right to store the Rmxx flood waters of Provo River in its
alleged reserveir, aua wu release such quantitvies of water gs will best
gserve the plaintiff and its stock-nolders aud lessees, and the right
to comingle tue salid water with the natural flow of the waters of Provo
River and to recapture tne same &t its diverting dam and at other points
along the course of said river; but as to any right of the plaintiff to
tuus store said water or release the same this defendaut denies.

6. Auswering paragraph 38 of plaintiffs ocomplaint, this defendant
admivs that it denies the plaintiffs right to theu ae of the water of
Provo River as in plaintiffe oomplaint set forth, and that it denies the
plaintiffs rignt to diveffﬁht:r from othor sources or ocomingle The
same with the waterax of Provo river or reocapture or use the same as
flaimed by plaintiff and that this defendant denies the plaintiffs
right to syore the flood waters of said river or to release of oomingle
paid stored water with the waters of Provo river oxr to recapture the
same aud apply it to the use and purposes for wnich the plaintiff
alleges that it stores said water; but denies that this defendant has
at divers times, or at any time during the past two yeara diverted
from said river or oconverted to its own uee, waters the right to the
use of whioh belong to or was or is property of plaintiff, or that the
defendant threatensd in violation of plaintiffe ulxogdﬂ~right or any
righte, of the plaintiff to continue 80 to do.

7. Answering paragraph 36 of plaintiffs complaint defendant denies
that it nas at any time or at all used any of the waters of Provo River
wastefully, or used any quantity in excess of that neceseary or beneficial,
or in exoess of ite lawful right to the use of the same, or in excess of
{ts lawful right and ownership of the same, and denies that auy use
of the waters of said river made by this defendant deprivea the plaintiff

or auyone else of their gight to the use of the wators of said riverxs.




Be Answering paragraph 37 of plaintiffs cemplaint this defendant
admits the reanditions of the decress therein mentioned, and th .t in
said decress the waters of Provo lRiver were decreed to the: varicus
users thoreof; but denies that since the rendering of said decre=s,
by reason of higu or floed waters being stored during the/%ir;t "MTh

/
of the irrig:tion season in rescervoirs or otherwise, the capacity of
The wators of caid river Tor irrigation or otherwise nas been greatly
or at all incredsed, or thet large areas of land have been brougnt
under cultivation, or that by reason of the ctorage of waters in

reservolrs ag alleged in plaintiffs complaint for use during the

lover water season mauy or aay persons not narties to said cecreecs

A
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nave beccere irverested ir, or are now owsers, of, the right to
the uge ¢l scme cr any of the waters of said river for irriga-
tien, culivary, domestic, or cther vurnogses.

O Murther auswering the cemplaint oif the plaintiff nerein
this defendant denies geuerajly each and every allegaticn thersof
rot hereinbefore specifically admitvted or den.ed.

Murther angwerlug the complaint of the plaintiff by way
of counter-claim againat che plaintiff and crogss-complaint against
eaon aud 9ll other tne other defeddants this defendant alleges and
shows to tue Court:

1. This defeudant alleges as a part of its counter-claim
against tne plaintiff and crossc-complaint as to each and all of tue
othar defendantgeaci and every allegation contained in paragrapus
pamoered 1 to 26, both aumbers inclusive of aplaintiffs compalint
herein, the same as if here set Forth in full.

o, Maat this deféudant is now aud during and apon all the
times hereinatter mentioned wag a municipal corporation duly orgainz
ed and existing urndier and by virtue of the lwas of the State of
Utah; that th.s defendaunt, Prove City, has a population of more

than teu thousand neople; thut among other things gaid city is
orgninzed Bor tue nurpose of owning, controlling, regulas .ing aud

distributing the waters of said river to whicn its inhabitants

nre entitled, aud tne wasers of (ne geveral ditcues and canals




and conduits flowing within, and flowing through its corporate
limits; that the innabitants of said Prove Citj and many e rsons
within the immediate vicinity of the corperste limits of Provo City
are tue owners in severalty of large tracts of agricultural lands,
homes, factories, and business industries within and without the
corporate limits of Prove City, which said lauds in their uatural
condlidion are barren and unproductive, aud said homes uninhabitable,
s8aid factories.and business industries ineperative, but when
supplied with water said lands nroduce large crons of agricultural
product, 9aid homes are tenantable, and said ractories and business
industries operative at great pfefit; that for more than tifity
yeara last pagt uwad r and by virtue of statutory law and the power
vtherein granted, anud b y the consent of its innabitants and the
erson8 living adjacent xhaxax to Provo City this defeniant nas
owned, contrelled, distributed, a.d regulzced the waters of said
Provo River used by the iuhabitants of Provo eity and nersons
living adjacent therete, for irrigation, wotive power, domestic
and culinary purposes, iua the nroportion of the waters of said
river to which ite said ianabitants and nersons living adjacent to
1te corporate limite, for said purposes are entitled.
> 3eTnat for more than fifty years last pagt, this defendant
and its predecessors in interest by means of dams and intakes
placed 1u the uatural channel of said Provo river and in its
tributaries,nud by, mea.s of ditecunes, canals, aud conduits, courect-
tup, therewlth, construeted by DProve city and its predeces ors in i.
terest nt pgreat expsrse, have diverted aud used tne waters of sa d
Provo river 1. Utah Lounty, Utah, for agricultural, power, domestic
culinary, aud geusral municlpal purposes in the nroportion of the w~
waters of gaid river to which they are entiitled, and in the
quantiivies horeluafter necntioned and set fortn during eacu and
evory yeur of said tiwe; and that tue quantity of wator se used

Loy been necesunry for the purposes apnove mentioued, the use
thereof nas bee. ecoanomical, without waste, and necess:ry, aud thst
tne continued use thereof is exzkmakkk essential for the tilluge

of tneir Jlands, the cperation and conducting of their factories
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a.d business industries, tne maiutenance and enjoyment of their
homes, and their material wellbeing and propperity.

4. That during the high water stage of Prove River the cuantity
of water Tlowing thereir. is amply sufticient to fill &l 1 the caon: 8,
ditches, and condnits of this defenlant, and all the other defenants
in thig action, to their £ull carrying capacity, as they now sre, and
have been cons%ructed and maintained, and tnat during the high water
stage of Prove RQiver and until its volume becomes reduced in guantity
to a volume less tnan sufticlent to f£ill the canals, ditches, and
couduits of this defondant nd other deferdsnts in this action,,to
taeir full carrying can.city as they now nre and have been constructed
and maintained, eunA/Of the defendants in this action is entitled to
cafticeient tuereof to supply their reasonable nece zities without
anyranlotion or control us between themselves.

be That whon the quatity of water flowing in said Provo
diver at or near the mouth of Provo Cawyon in said Utah Couuty,
vecomen reducod in volwne to a quantity not suiticient to fili the
en,ale, ditehen, coudults, of the mnrties deifendant herseto takeing
watopr at or near the mouth of Provo Cauyon in Utanh Couity, to their
Tull carrying ean eity ag tuey are now congtructed, distribution of
cng water of gaid River among the narties to tiois @sction becomes
nacergary, and waen tho waters of said river necome reduced to a
quitity ot sufficient to f£1ly the canls, ditches aund condaits of
vne porties defendant héeresetk taking.watxr at or near tine mouth of
Prove Canyon, 1. Utah Uoun€¥4 to fneir full carrying can.icity as
wney ore now congtructed and hove beew maintined, and until the zaid
river pecomes reduced in quantity av er mear the mouth of Provo
cauyon in Utah County, to a volume excddding riiftcen thousord cubic
Peat of water nep minute , tunt is to say, after divigiocn so becomes
necessary aud while the water exceeds fifteen thousand cubic fect
per minute, thnis defendont is entitled to the following proportifn,
to-wit,-»3489 ot tns total quantity of the waters of Prove River

meagured at or near the mouth of Provo Canyon.




6. That when the volume of wator flowing in said river at

or near tae mouth of said Prove Cauyon in Utan Couuty, becomes
recuced in yuantity at said point to a volume hﬁt exceeding fifteen
thoeusand cubice feet of water ner minute, and w.til tue same becomes
reduced in quantiivy at said vpoint to a volume not exceeding twelve
thousand dubic feet of water pner minute tois defendant is entitlead
to «3ub9 tucreof-

7o Wnat tnen the volume of water flowing iu said rivar at
ot uear tne wmouth of said Provo Canyon in Utalh Couuty, becores
reduced ilan quanvity at sald ooint to a volume not exceediny twelve
thousand cubi feet off water per mimute , aud from then cun down to
she lowest stage tiue volume of said river may reach 2t said point,
tnis defoendant 15 enticvled to 3986 thereof.

Be Mot tre ripntg of thig defendaut to the waters of Prove
Alver and it sources of zupnly a8 hereiabefore set torth and allesged,
appertain to, anud are with reference to the uatural flow of said
river and were setiled 2.4 confirmed ny decree of kkim the ¢istrict
Court of the Yoirth Judicial Digtriet ou the State of Utah, in 2aud Ler
Utub Cornty, made aud eantered on the 2Yth day of January, 1902, in
Lot certain ceuse wumpner Y14, wherein Prove Cit, , a municipal Corpora
tion, et ul, were plaintiffs a.d the West Uaion Can.1 Company, a
gorporacicn et al, were defeonuantg, anc tnut said decrse has uever
hoen modified, vacated, or appealed from; and that the alleged uid
pretended »ights e tne plaintiff sereis to the use of the Vaters of
s51d Prove river, a.nd its sources, if auy rights the plaintiff have,
wore inangurated since, aid are subject to, the interestv srd rights
of tnig defen.ant to the use of said waters as hereinbdbfore ai leged.

Ha. That he ripht of the defendant Provo City, to the
waters of Provo wiver and its sources of supply as hereinbefere sot

forth aad alleszed includes the ri ht to tne use of the ¢ ringuwater

opisin: in a s rtoin ravine avove the [lume.grude of the Utun Power

. X A : T OV a5 b Johreen Diteh
& Light Comdany, and below tne diteh knowu as the Johreen D
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Prove River from the couirty bridge crossing the same nesr °
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mouth of Bridal Veil Fallis in said Provo Canyown, subject, however,

to the rignt of the Utah Power and Light,Co., tc use such wat:f as 1t
may wequire for dowestic purposes from the spring arising on Lot 3,
Soction 9, .Yownship 3 Soutn, Range 3 Bast S. L. Il witich said soring
waters %i: defensant Prove City has the rignt to divert into -
pipe line =.ud garry the same tirwugh said pipe line for the use of

the iuh bitants of Provo ¢ ty for domestic a«nd other beneficial u=x
purposes, and which said rights to the use of said spring water

were stipulated for, settled, and confimmed by a decree of the
District Court of the Fourth Judicial Distriet of the State of Utah,
in a.d for Utah Co nty, made aud entered on the 26th day of Jau ary
1907 iu that certalun cause No 957 whefein Provo City a mu: icipal
corporation et al were plaintiffs aud the Yelluride Power and Trans-—
miecsion Co., ot al were defendants and thav said gstipulation was on
tue mart a.d behalf of the nredecessors in interest of the plaintif
.oroin, and that sgaid decree uas nevor been modified, vacated or
appealed from, aud that this defendant i® now tae lawful owier of
all tho water of said aprings and enticled to the use thereof Lor the
purpeses aforasald.

9. That the plaintilt a.d eacu of the otier defendants .erein,
hg this defendant 18 informed and believes and therefore nlleges the
faet to ve, ascert aud set up some claim or interest adverse to the
owinership, title, iunterest, and rights of the defendant to tue use o
tie waters of sald Prove river and its caveral sources as claimed by
tiis defendant, herein; but tuls defendant has not sufzicient know-
ledged or information To enable it to set forth snecifically the
character or nature of said chaim.

10. This defendant further avers thot the several sssertiors,
claims, and 1nterests of vhe plai ntiff aud of eacn and all the
other dofen ants made agairst this defendant are wrongful, vithout
ripht, a.d unfounded, in ffact or law, and are a cloud on tnis

defendants title aund rignt to the use, pozsession, ownership,add

control of said water.




WHEREEORE’ this defencant prays judgmeat that the plaintiff and eactk
of tne other defenciants nay be required to set forth any and every
adverse claims, iuterest, or deuand Ly thewm a.nd each of thnem, in or
to said waters wo claimed, owned, used, aud coitro!led by this
defaordant, to the ecud that their severnl adverss claims and preten-
tions and demands way be adjudicated aud declared null =.:d veid

as agaiust tois defendant; aud that the ti.le, owanership, iutercst,
a.d richt to the control therein of this defendant iu and To said
waters so claimed, owned, used, and coutrolled by it as herein set
fortn, may be quieted aud cornfirmed as against the plaintilf and
eacu of the defendants; aud tu:t the tivle, iuberest, owuership

0.d right to the contro. of this defendant cherein as herein set fortn
may be adjudged to be good oud valid. This defendant »®ys for

guch other and furvher relief iu Tne sremises us to the vourt may

seem jugt and equitable and for its costs in this behalf expended.

Gl =l st ool

/;7Attorneys Tor dcfencant, ProvoAity
( /a municipal corporatiocne
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OOUNTY OF UTAH

H{ J, W, Goddard, being first duly sworn
on oath deposes and says: I am an officer of Provo City, a
Municipal Corporetion, to-witm & Commissioner ﬁereof; that I
have read the above and foregoing answer, counter-cleim and
cross-complaint and know the contents thereof; that the same are
true of my own~knowledge, except as to matters and things therein
stated on information and bélief- and as to these I believe themwu

to be true,

il
Subseribed and sworn to before me th’ié 2 Q" day of _Qowma/by 1916,

K0 9./ kf; el dar
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R / Notary Fablio.
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